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PUGH & WEBSTER
ATTORNEYS AT LAW

RED BLUFF, CALIFORNIA

| his wife, CLIFFORD G, POTTER, VERA POTTER,

PUGH & WEBSTER » ,
Attorneys at Law : ‘ e
7556 Rio Street L FiLE§

- Red Bluff, California
| Telephone: LAwrence 7-1117

ttorneys for Complainants | 0CT 141960

FLOYD A. HICKS
COUNTY CLERK

BY PEPUTY '_

IN THE SUPERIOR COURT OF THE STATE OF CALIFORNIA
IN AND FOR THE COUNTY OF TEHAMA
ALFRED HERRICK, A, NORMAN, JOHN MEYER,
FREDA A, MEYER, J. P, ARNOL, I, T. CREN-
SHAW, IDA L. CRENSHAW, C, X, MIDDLETON,
R. L. ELLIS and GEORGE W, BORING, '
Plaintific,

va.

A, T. FORWARD, ALICE M, FORWARD, FRANK"
FORWARD, WILLIAM E, WRIGHT, DIAMOND MATCH
COMPANY, a corporation, THOMAS B. ARMSTRONG,
LULU NULL, WALTER B, ARMSTRONG, LESTER ARM-
STRONG, ANNIE FARNSWORTH, ELLEN G. PRITCHARD,
LELAND PRITCHARD, EDWIN PRITCHARD, MILDRED
PRITCHARD, ROBERT PRITCHARD, FRANCES PRIT-
CHARD, F. W, GRAHAM, NETTIE M. GRAHAM, M,
NIELSON, RED RIVER LUMBFR COMPANY, a Corp=-
oration, B, F, DRIVER, T. MANASSE, FRANK
WILLIAMS, BEATRICE WILLIAMS, E, R. CARLSON,
SOPHRONIA GRAHAM, L. ¥, MOUNTS, CLARE P. :
HARRISON, MRS. ANNA DE LA MONTANYA, JOHN )
DOE, RICHARD ROE, MARY SNOW and SUSAN POE, )

Defendants.,

o g

No. #570

BUD RAY ALEXANDER, ALMA JEAN ALEXANDER, his
wife, JOHN ANDERSON, OPAL ANDERSON, his wife,
CGEORGE ARCHER, ANNA L, ARCHER, his wife, C,
R. BATTLES, FRANK BEETSCHART, ANNA J. BETSCHART,
his wife, DALE 7, CLAY, PATRICIA D, CIAY, his
wife, EDNA F, DAVIDSON, ELIZABETH CRISP, HELEN
DAViIS, HAROLD A, DERSHAM, AUDREY D, DERSHAM,
his wife, STANLEY ELDER, ALMA ELDER, his
wife, JOHN E, FLANAGAN, ANNA FLANAGAN, his
wife, TROY GEORGE, RICHARD GRAHAM, SHERVA
GRAHAM, his wife, HENRY T, GRAHAM, FRANCIS
H, GRAHAM, LILLIAN R, HARTMAN, ANNA C,
HENNESSY, JOEL B, MAY®S, JOSEPHINE B, MAYES,

le e
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PUGH & WEBSTER
ATTORNEYS AT LAW
RED BLUFF, CALIFORNIA

ROBERTSON, his wife, JACQUIN LEE RAST=
‘his wife, LLOYD TAYLOR, SUSELLE TAYLOR,

H., WRIGHT, PATRICIA L, WRIGHT, his wife,

'STATE OF CALIFORNIA

his wife, S. H, ROBBINS, HARVEY ROBBINS,
JR,., GEORGE D, ROBERTSON, ELAINE B,

OVAN, RONALD L, ROGER, SUE R, ROGER,

hls wife, MYRON WILCOX, WILHELMINA A.
WILCOX, his wife, CLIFITON R, WILSON,
ALICE M., WILSON, his wife, HAROLD BELL
WRIGHT, ZENDA WRIGHT, hils wife, RICHARD

Complalnants,

V.

FORWARD BROS,. PROPERTIES, a corporation, and
A, L, FORWARD, L, A, FORWARD, JOMN DOE ONE,
JOHN DOE TWO, JOHN DOE THREE, JANEZE DOE ONE
aud JANE DOE TWO, Individually and as
Officers and Directors of sald Corporation,

| Respondents,

%

.. AFFIDAVIT FOR ORDER TO_SHOW CAUSE
IN RE CONTEMPT
AND TO REOPEN CAUSE FOR FURTHER
- EVIDENCE, ADJUDICATIONS AND DETERMINATIONS

88
COUNTY OF TEHAMA

HAROLD A, DERSHAM, RICHARD H., WRIGHT, DALE T, CLAY and GEORG!

152

ARCHER, being duly sworn, each for himself, deposes and says:
That he makes this arffidavit on behalf ol each and all of
the persons hereinabove named as Complainants., For convenience,
sald persons will be referred to hereln as "Complainants" and
FQRWARD BROS, PROPERTIES, a corporation, and A,!L. FORWARD, L, A,
FORWARD, JOHN DOE ONE, JOHN DOE TWO, JOHN DOE TEBEE, JANE DOE'QNE '”'
and JANE béE:TWO will be referred.to as "Respondenta", |

—2‘




l‘ . That Digger Creeck is and at all times herein referred to was
21 a ﬁa.tural watéx' course which origiﬁates in the Sierra Nevada
N 3 | Mountains east of the town of Manton, California, and flows in a
" 4 -well defined channel in a general sozithweaterly direction to the
. B | point of its confluence with Battle Creek, a tributary of the
6 Sé.cramen"co River, Sald Digger Creek forms a portion of the
7 || boundary line hetween the Counties of Tehama and Shasta, Calif-
s‘ ornig, and flows elther through or near the lands of Compiainants.
9 That on the 12th day of August, 1899, in an action filed in |
10 théwabove entitled court by Nancy A. M. Gransbury, Mary E. Crooker,
11 | Theo. Paselk and others, as plaintiffs, aga.inst J« T. Edwards,
12| F. W, Graham, Nettie M, Graham, William Bailey and others, as de~
13 | fendants, sald action being eivil #2213, a certain Judgment and
14 .Decree vas made and entered by the above entitled court, decreeing
15| among other things that the plaintiffs in said action were the
18 | owners of a certain water ditch therein described as the Crooker
17 | and Hurtt ditch, and were the cwners of and entitled to divert
. 18| through the saild ditch for use upon their lands a certaln pro-
19| portion of the waters of said mggér Creek speclfied and defined
20| in said Decree. o
21 That the defendants in sald action were by the terms of said
22| Decree declared and adjuc}ged:to be the owners of certaln water.
23 | ditches named and descrlbed in said Decree, and the owners of and
24| entitled to the use of a certain proportion of the waters of
25| sald Digger Creek specifled and defined in sald Decree. e
26 A true copy of said Decree made and entered on August 12, 1899,
27| 1s atteched hereto, marked Exhibit "A", and by this reference is |
28| Aincorporated in and made a part of this affidavit, Said Decree
" 29| 4s generally known as the "Gransbury Decree" and will for couven- |
30| ience be s¢ referred to herein. |
31 That on the 16th day of o’étober,_ 1917, in an action filel
32 | |
l_='UGH & WEBSTER -3-
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PUGH & WEBSTER
ATTORNEYS AT LAW .
RED BLUFF, CALIFORNIA

Judsment and Decree was made and entered by the above entitled

“action Were the owners of a certain waber ditch therein described

1917, is attached hereto, marked Exhibit B, and by this reference

is generally known as the Harrison-De La Montanya Decree,

‘water ditch known as the Crooker Diteh, formerly known as the
of the waters of Digger Creek specifically defined in said Decree,

named and described in said Decree, and were the owners of and

of February, 1527, is for convenlence attached hereto, marked

a part hereof. Sald Decree will hereafter be referred to as the

therein by W, J. Harrison and Anna L. De La Montanya, as
plaintiffs, against J. V, Kaler, R, L, Ellis, J.T. Edwards and
others, as defendants, said actlon being civil #3327, a certain

Court, decreeing among other things that {he plaintiffs in sald
as the Harrison ditch and were the ovners of and entitl ed to divertg .
through said ditch for use upon their lands a certain proportion .|
of the waters of Digger Creek specified and defined in sald Decree,
. A true.copy‘of sald Decree made and entered on October 16,

incorporated in and made a part of this affidavit, Sald Decree

On February 24, 1927, in the above entitled action, a certain

2

Judgment and Decree was made and entered wherein the court adjudge
and decreed, among other things, that the plaintiffs in said

action were the owners in fee as tenants in common of that certain

Crooker and Hurtt Ditch, and were the owners of and entitled to

divert from Digger Creek through said ditch a cerbtain proportion

and further adjudging and decreeing that the defendants in said

action were the owmners as tenants Iin common of certaln ditches

entitled to divert from Digger Creek through said ditches a certain
proportion of the waters of saild Digger Creek particularly defined
in said Decree,

A true copy of said Decree made and entered on the 24th day
Exhibit "C", and by this reference is incorporated in and made

"Herrick-Forward" Decree.
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PUGH & WEBSTER
ATTORNEYE AT LAW .
‘RED BLUFF. CALIFORNIA

| Each of the Decrees hereinabove referred to becéme final and
ever since has been and now is a valid and subsisting final decrée
of the above entitled court, |

That subsequent to the entry of said Herrick~Forward_Decree
Complainants John Anderson and Opal Anderson, his wife, Dale T,
Clay and Patricia D. Clay, his wife, Edna F, Davidson, Elizabeth
Crisp, Helén Davls, Stanley Elder and Alma Elder, his wife,

John E, Flanagan and Anna Flansgan, his wife, Clifford G, Pottef
and Vera Potter, his wife, Troy George, S. H. Robblus and Harvey
Robbins, Jr. acquired and are now the owners of that certain water |
diteh described in sald Decree as the Crooker Ditch, and of the
respective lands to which the same is appurtenant, and said’
Complalnants succeeded to the ownership of and are entitled to
divert from Digger Creek through saild Crooker Ditch alliof the
waters of Digger Creck awarded to the Plaintiffs by the terms of
sald Herrick-Forward Decree. |

That subsequent to the entry of said Herrick-Forward Decree,
Complainants Anna C. Hennessy, Lloyd R. Taylor, Suselle Taylor,
his wife; and Ronald L. Roger and Sue R, Roger, his wife, succeed=
ed to and are now the owners of the Harrison Ditch and of all of
the water rights in Digger Creek awarded to Clare P, Harrison and
Anna De La Montanya, by the terms of sald Herrick-Forward Decree,
and are entitled t& divert from Digger Creek through the said
Harrison Ditch the amount of water allotted to sgid Clare P.
Harrison and Anna De La Montanya by the terms of said Deéreé.

That subsequent to the entry of said Herrick-Forward Decree,
Complainants George Archer, Anna L. Archer, hiswlfe, Clifton R.
Wilson, Allce M. Wilson, his wife, and Lillian R, Hartman succeeded‘
to and are now the owners of that certain water éitch described-aé :
the ¥Willlams Ditch 1in said Gransbury Decree, and are the owners
of and entitled to divert from Bigger Creeck through said Willianms
ﬁitch 2ll of the water allocated and awarded to Frank Williams

S
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PUGH & WEBSTER
ATTORNEYS AT LAW
RED BLUFF, CALIFORNIA

‘and Beabrice Williams under the terms of said Grangbury Decree,

¢collectively the owners of and entitled to divert through said
‘Boole Diteh all of the waters of Dlgger Creek allocated by the

‘terms of sald Herrick-Forward Decree to the Edwards Ditch, the

! said corporation and have therefore designated them by fiétitious

That subsequent td the entry of said Herrick;Forward Decree,
Complainants Bud Ray Alexander, Alma Jean Alexander, hig wife,

C. R, Battles, Frank Betschart, Anna J. Betschart, his wife,
' " Stanley Elder and Alma Elder, his

Harold A. Dersham, Audrey D. Dersham, his wife, Troy George, / wif¢
‘Richard Graham, Sherma Graham, his wife, Henry T. Graham, Francis |

H., Grzham, Joel B, Mayes, Josephine B, Mayes, his wife, Gedrge
D, Robertsan, Elaine B, Robertson, his wife, Jacquin Lee
Bastovan, Myron Wilcox, Wilhelmina A. Wilcox, hls wife, Harold
BgllmWright,~Zenda Wright, his wife, Richard H, Wright and
Patricla L. Wright, his wife, succeeded to and became and now
are the owners of those certailn water ditches described as the
Edwards Ditch, the W. H, Graham Ditch, the Forward Ditch and the
Boole Ditch in said Herrick-Forward Decree, and of the water and
water rights allocated to said dltches and the owners thereof by
theyterms of said Decrece,

Subseéuent to the year 1927, said diversion system was
consolidated into one ditch, to wit, the Boole Ditch, and the
Complainants named in the immedilately preceding paragraph are

W, H. Graham Ditch, the PForward Ditch and the Boole Ditéh, and
the owners thereof, |

 That the Respondent Forward Bros. Properties is, and at all
times herein referred to was, a corporation organized under the

laws of the State of California, and the defendants A. L, Forward

and L. A, Forward are two of the directors of said corporation and|

are the managing officers and majority stockholders thereof.

Affiants do not know the true names of the other directors of

names, to wit,;John Doe One, John Doe Two, John Doe Three, Jane

B

L
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PUGH & WEBSTER
ATTORNEVE AT LAW .
RED BLUFF, CALIFORNIA

© ® <N O O b K’ N W

Dde Oné and Jane Doe Twe, When the true names of saild directors
are ascerféiﬁéd, Complainants herein will move the Court to
substifute sald names accordingly;

\ -Said Forward Bros. Propertles 1s and at all times herein re=
ferred to was under the complete direction and control of said
A, L. Fofward and L, A, Forward as directors, managing officers
and maJority stockholders of gald corporation, and a2ll of the
acts of szid corporation set forth and alleged herein have been
dong and performed with the knowledge and pursuant to the express
direction of said A.L. Forward and L. A. Forward and any other
director or directors of sald corporation.

That subsequent to the enﬁry of said Herrick-Forward Decree,
Respondent Forward Bros. Properties succeedad to and now is the
owmer of those water ditches known am deseribed in sald Herrick=
Forward Decree a3 the Randall or Wilson Ditch, the Campbell and
Green Ditch, the North Bergin Ditch, the South Bergin Ditch and
the Love's M1ll Branch or Ditch, and said cormporation is entitled
to divert from Digger Creek through and by means of sald ditches
the amount of water allocated and allowed by sald Herrick-Forward
Decree and no more, for the purposes defined in sald Decree,

The head or diversion point of each and all of sald ditches
is located above the head or dlversion polnt of the respectlve
ditches owned by Compiainants a8 herein set forth.

That at the time Respondent Forward Bros. Properties acquired f

and succeeded to the ownership of the aforesald water dliiches and |-

‘water rights and the lands to which the same are appurtenant,

saild comporation and each and all of the Respondents had actual
knowledge of the terms and provisions of sid Herricl~-Forward

Decree, including the injunctive provisions thereof, and had

full knowledge of all of the water rights and ditch rights thereln

adjudicated; and said Forward Bros. Properties knowingly acqulred

salild ditch and water rights and the lands to which the same are

-7 -




appurténantgsubject to the terms and provisions of sald Decree.
That notwifhstanding such knowledge of the térmszxnd provisioné
of said'Decree, Respondent Forward Bros., Properties, with the
‘knowledge and under the direction of all of the other ReSpondents
herein, has wilfully and wrongfully viclated the terms and
provisiohs of sald Decree continuously dﬁring the irrigating
-seacgon of the year 1960,'commencing in about the month of April

“and continulng up to the present time, in the following parti-

© ® N O O s 0 D K

eularss

1. Respondent Forward Bros, Properties has during said

=
H O

period diverted from Digger Cresk for varlious uses on and about

-
¥

its premises, amounts of water gfeatly_in excess of the amount

vy
(4]

to whilch it was and is entitled under the terms of szid Herricke

"
D>

Forward Decree, and thereby prevented such waters from flowinO

o
(&)

down to and lauto the dliches of Complainante, That Respondents'

-
(o]

excessive use of sald water has been in violation of the rights

[
~3

of Complainants as adjudicated and set forth in said Decree in

that Complainanﬁs have been deprived of the amount of water to

=
0]

which they are legally entitled, and have been deprived of water e

N
o 0

éreatly needed by them for irriwation and domestic purposes.

N
=

As a direct result of Respondents! viola ion of saild Decree many

N
v

of the Complalnants have been greatly and irreparably damaged,

N
W\

Respondents have not made any reasonable effort whatever to

Y
S

{ R
measure the flow of the waters of Digger’Creek diverted by them,

N
(9]

but have freely diverted all of the waters of saild creek they

LAY
(o]

desired or found it convenient to use, That Respondents receantly

N
q

caused measuring devices to be installed in certain of their

Y]
w

ditches but said devices were so constructed that they do not

in fact measure the waters diverted, snd the éexcessive, wilful

N
(o]

(2]
o

and vrongful diversion of water has continued up to the present

A
T

time ila violation of the terms of sald Decree aad with the
32| £ull knowledge of all of the Respondents.

PUGH & WEBSTER
ATTORNEYS AT LAW °

RED BLUFF, CALIFORNIA . ’ -8-.
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PUGH & WEBSTER
ATTORNEYS AT LAW
RED EI.U_FF, CALIFGRNIA

- follows:

as were by the foregoing provisions of mid Herrick-?orward‘Decree

- PFrank Forward to divert watepr from the North Fork of Digger Creek

~and used fhe same to operate the saw mill referred to in the
provisions of said Herrlck-Forward Decree quoted aﬁove; but

nelther Respondents nor their predecessors in interest ever made

was destroyed by fire, the same being the mill referred to in the

2, That sald Herrick-Forward Decree provides in part as

"That said defendants are entitled to take and
divert from the North Fork of Digger Creek in sald
Section Twenty-four and in and through their Mill
Ditch for operating their Saw Mill situated on their
said land in said Section Twenty-six 350 inches of
water measured under a four-inch pressure, all of

- sald water to be immeaiately returned to sald Digger

- Creek as soon as it has passed through the said Saw
M1ill; provided, however, that said Defendants shall
be entitled to use fifty inches of said 350 inches
of water to carry away sawdust from said Mill through
the saw-dust ditch, sald fifty inches of saild water so
used to be immediately returned to sald Creek through

~ & Diftch, flunme or pipeline to be constructed by said
Defendants, after the same has served its purpose in
carcying away saild Saw-Dust; said fifty inches of water
rom sald Sawdust Ditch not to be allowed to flow down
onto the South Bergin field." (pasze 11 of Decree)

Subsequent to the entry of said Decree, Respondent Forward
Bros, Propertieé succeeded to and became the owner of such rights

granted to the defendants A, T. Forward, Alice M.»Forward and

for the limited purpose of operating a saw mill,
That prior to the year 1958 Respondents or their predecessors

in inberest diverted water from the South Fork of Digger Creek

any diversion from the North Fork of Di&ger Creek for such saw mill

purposeb.

-~

- That in the spring of 1958 the saw mill operated by Respondent

said Herrick-Forward Decree. Sald sew mill has not been rebuilt,
and since the destruction of said mill ncne of the Respondents
has used or is using any of the waters of Digger Creek for saw
mill purposes. Contfinuously since the destruction of séid sSaw

mill; however, Respondents have wilfully and wrongfully continued

«0-

S.
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PUGH & WEBSTER
ATTORNEYS AT LAW

RED BLUFF, CALIFORNIA

-any legal right whatever and in violatlion of the terms of said

Herrick-Forward Decree.

© 0 T O O d Gt N W

- gion of any of the water allocated for saw mill purposes under

during most of the irwrigaling season been sufficlent water 1nhf

‘or using any of the waters of sald Digger Creek or any portion

to dlvert from the South Fork of Digger Creek by means of the pipe
1ine which formerly supplied water for the operaﬁion of said saw
mill, 350 ianches or more of water, to which they have no legal
right or claim whatever, and have used and are uéing the same or

a large part thereof on and about thelr land and premises, without

That any and all right to the use of the waters of Digger
Creek for saw mill purposes wholly terminatequpon the cessation
offihe operation of sald saw wmill in the spring of 1958; and none | .

of the Respondents now has any rignt whatever to the use or diver-|

the provisions of said Herrick-Forward Decree,

That by reason of Respondents!' wrongful diversions and uéev
of the watlers of Digger Creck, as aforesald, Complalnants have beet
deprived of the use thereof for irrigation and other beneficial

purposes; and by reason of sald wrongful diversions there has not

Digger Creek at the head of Complalnants' ditches to supply
the‘amounpfbewater to which Complainants are legally entitled,
or the amount reasocnably required by them for irrigation of their ‘
orghards, crops and other vegetatlon, and for other beneflcial |
purposes. “

That sald Herrick-Forward Decree by its express terms and
provisions enjolns and restrains all of the parties to sald

action and thelr successors in interest from taking; diverting

thereof in violation of or contrary to the provisions of said
Decree, That the Respondents herein have at ali times herein
referred to had full knowledzge of the terms and provisions of said}f
Deéree, and have had full knowledge of the fact that any and all

right to the diversion or use of any of the water allocated‘under

N

wlQ=-
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recelving such further evidence as shall be deemed necessary and

wilful contempt of this court in the violation of the terms and

asg shall be deemed necessary andiproper to enable the court to

and to determine and adjudicatéfany other questions or matters

the provisions of sald Decree for saw mill purposes, wholly ceased
and terminaﬁedvat the time of the destruction of sald saw mill,
but notw;thsﬁanding such knowledge Respondents have wilfully and
wrongfully and in violation ‘of sald Herrick-Forward Decree and
in contempt of the above entitled coﬁrt, continued to divert and

use the water allocated for saw mill purposes only, and havé

threatened to and will coutinue to use such water for'said purposes

in violation of the terms and provisions of sald Herrick-Forward
Decree. ﬁ
" That 1t is necessary that the above entitléd cause be

reopened, pursuant to the reservation of Jurisdiction contained

in said Herrick-Forward Decree;hfor the purpose of taking and

proper to enable the court to interpret and enforce the terms and
provisions of sald Decree, and to determine and adjudicate any
other questions or matters concerniné said water rights presented
by this affidavit, or any affidavit or pleading flled herein by
the Respondents or any of them. | \ '

" WHEREFCRE, affiants pra§ that this court make an order
requiring Respoundents to appear béfore the court at a time and

place -thersin fixed and show cause, If any they may have:

1. Why they and each of them should not be adjudged guilty oftq

provisions of said perpetual Injunction, and be punished accord- 1

ingly.

2. V¥Why the above entitled cause should (not be reopened
pursuant to the reservation of Jjurisdiction contained in said

Herrick-Forward Decree for the feceipt of suc¢h further evidence
interpret and enforce the term8 and prqvisions of sald Decree

concerning sald water rightg presented by this affidavit or any

-11-
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affidavit or pleading hereafter filed herein by the Respondenus .
or any of them.

That salé Decree and oerpetual injunction de enxorced against
sald Respondents and each of them and that Complainants have

such further relief as way be equitable and proper,

Harold A. Deréham

Harold A, Dersham

Richard H. Wright

~ Aichard H. Wright

Dale T. Clay

Dale T, Clay

Georze W. Avrcher

" George W. Archer
Subscribed and sworn to before me
this 8th day of October, 19060,

STANLEY PUGH (SEAL)
Stanley Pugn, Hotary rublic, County
of Tehama, State of California.

-12~
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- SHAW, IDA L, CRENSHAW, ¢, R, MIDDLETON,
R, L., ELLIS and GECRGE W, BORING,

'SOPHRONIA GRAEAYM, I, F, MOUNTS, CLARE P,

PUGH & WEBSTER F

& Tae ;
Attorneys ‘at Law ’ fo & 4
756 Rlo Street ' '
Red Bluff, California ‘ B
Telephone: ILAwrence 7-1117 0CT 141960

Attorneys for Complalnants FLGYD Al r(,‘r S
, . . HICK
CounTY _L.ERK\

BY.

aaner ann e ———n.

DEAUTY .

IN THE SUPERIOR COURT OF THE STATE OF CALIFORNIA
IN AND FOR THE COUNTY OF TEHAMA

ALFRED HERRICK, A. NORMAN, JOHN MEVER, )
FREDA A, MEYER, J. F, ARNOL, I. T. CREN- E%_ .
NS00l

Plalntiffs,

Ve,

A, T, PCRWARD, ALICE M, FORWARD, FRANK
FORWARD, WILLIAM E, WRIGHT, DIAMOND MATCH
COMFANY, a corporation, THOMAS B. ARMSTRONG,
LULU NULL, WALTER B, ARMSTRONG, LESTER ARM-

STRONG, ANNIE FARNSWORTH, ZLLEN G, FRITCHARD,

LELAND FRITCHARD, EDWIN PRITCHARD, MIIDRED

PRITCHARD, ROBERT PRITCHARD, FRANCES PRIT- Yy R
CHARD, F, W, GRAHAM, NETTIE M, GRAHAM, M, =

NIELSON, RED RIVER LUMBER COMPANY, a Corpe
oration, B, F, DRIVER, T, MANASEE, FRANK
WILLIAMS, BEATRICE WILLIAMS, E. R, CARLSOR,

HARRISON, MRS, ANNA DE LA MONTANYA, JOHN
DOE, RICHARD ROE, MARY SHOW and SUSAN POE,

Defendants,

Wo, 4570

BUD  RAY ALEXANDER, AIMA JEAN ALEXANDER, his!
wife, JOHN ANDERSON, OPAL ANDERSON, his wife,

GEORGE ARCHER, ANNMNA L, ARCHER, his wife, C,

R, BATTLES, FRANK BETSCHART, ANNA J, BETSCHART,
his wlfe, DALE T, CLAY, PATRICIA D, CIAY, his
wi.fe, EDNA F, DAVIDSON, ELIZABETH CRISP, EELEN
DAVIS, HAROLD A, DERSHAM, AUDREY D. DERSHAM,

' his wife, STANLEY EIDER, AIMA ELDER, his

wilfe, JOHN E, FLANAGAN, ANNA FLANAGAN, his
wife, TROY GEORGE, RICHARD GRAHAM, SHERMA
QRANAM, his wife, HENRY T. GRAHAM, FRANCIS
¥, GRAHAM, LILLIAN R, HARTMAN,. ANNA C.
HENNESSY, JOEL B, MAYES, JOSEPHINE B, MAYES,
his wife, CLIFFORD G, POTTER, VERA POTTER,
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RODERTSON, his wlfe, JACQUIN LEE BAST-

~end of the lands to which the same are appurtenant; and alleging

his wife, S, H. ROBBINS, HARVEY ROBBINS,
JR., GEORGE D. ROBERTSON, BLAINE B.

OVAN, RONALD L, ROGER, SUE R. ROGER,
his wife, LLOYD TAYLOR, SUSELLE TAYLOR,
his wife, MYRON WILCOX, WILHEIMINA 4.
WILCOX, his wife, CLIFTON R, WILSON,
ALICE M. WILSON, his wife, HAROLD BELL
WRIGHT, ZENDA WRIGHT, his wife, RICHARD
H, WRIGHT, PATRICIA L.*WRIGHT, his wife,

Complalnants,
\ .fvs;]'
FORWARD BROS, FROPERTIES, a corporation,
end A, L, FORWARD, L, A, FORWARD, JOHN DOE
OWE, JOHN DOE TWO, JOHN DOE THREE, JANE
DOE ONE and JANE DOE TWO, Individually and
a8 Officers and Directors of said Corporation,

Respondents.

ORDER TO SHOW CAUSE IN RE CONTEMPT

HAROLD A, DERSHAM, RICHARD H, WRIGHT, DALE T, CLAY and
GEQRGE ARCHER, having made and flled herein their Af{idavit on
behalf of the above named Complainants for an or&er to show
céuée againsﬁ‘%he above named‘Respondents;'wherein it is alleged'
in substance that certain of the Complainants named in said affida‘
are the owners of that certaiﬁ water dlitch described in the Final
Judgment and Decree entered in the above entitled action as the
Crooker Difch, and of the water and water rlghts allocated thersto
and of the lands to which the same ave appurtenanﬁ, that certain
other Compiainahta named in said affidavit are the cwmers of that

certaln water diteh described in sald Judgment and Decree as the

Harrison Diteh, and of the water and water rights allocated theretd

further that certaln of the other Complainants named in said
affidavit are the ownera of that certain ditch described in said

Judgmen% and Decree ss the Williams Ditch, and of the water and

ag-

rit




water rights ailocated thereto and of the lands to which the same

1
2 | are appurtenant; and further that éertainkof the.Comnlainamts naned -
‘ 3 | in said affidavit ave the cwners of those certain ditches describecl |

4 n gaid Judgment and Decree as the an@rds ditch, the W, H., CGrahan |
. B bitch, the Forward Ditch and the Boole Ditch, and of thé water

6 | and water rights allcocated to said ditches and of the 1aﬁds to

7 | which the same are appurtenant;

8 And said affidavit further alleging that the above named

9 Respcndents have wilfully delated the provisions of saild Judgment‘ e
10 | and Decree,,in'that they have at varlous times during the year

11 | 1960, and continuing up to the present time, wrongfully diverted

12 frdm the natural waters of Diggér Creek above Complainants' res- |
13 -pective ditches amounts of water greatly in excess ﬁévthﬁwamggnﬁw§9
14 which said Respandents are legally entitled under the nrovisions

15| of 5aid Judgrent and Decree;{and further that Respondents are using

16 | upon their lands and premises the waters of Digger Creek allocated
17 | under said Decree for maw mill purposes only, and that Respondents
18 | have prevented and are prev enoing the waters of sald Crcek diverted
19 and used by them, as aforesald, from flowlng dowm said Diayer
20  Créek and into Comnlainants?® dltches, all of which is alleged to
21| be in violation of e injunctive provisions of zald Decree; and
22| sald affidavit alleging further that by their unlawful and
23 ‘excessive diversions of water from sald Digger Creek, Respondenis
24 have deprived Comrlainants of the amount of water £ which
25 thev have been and now are legally entltled under the provisions
26 | of sald Judgment and Decree; _
27 . And sald arfidavit further alleging that it is necessary that
28 | the above entitled cause be reopened, pursuant to the reservation 1]

’ 29

of Jurisdiction contained in sald Judgmer’ and Decree, for the

50 purpose of tzking and recelving such Turther evidence as shall be
31| geemed necessary and proper to enable the court to interpret and
32

enforce the terms and provisions of said Decree, and to determine
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-and adjudicate any other guestions or matters cnncérning said vater

o

rights‘presented by said affidavit, or any;affidaﬁit'or pleading
filed herein by théLRéSpondents or any of them; and good cause
appearing therefor; “ .

IT I8 HEREBY ORDERED that FORWARD EROS. FROPERTIES, a cor=
poration, and A, L, FORWARD, L. A, FORWARD, JOHN DOE ONE, JOHN DCE| .|
WO, JOXN DOE;THREE, JANE DOE ONE and JANE DOE TWO; Individually
and as officers and directors of sald corporation., and each of
them, appear before the above entitled court at the courthouse in
théJCity of Red Bluff, Californiz, on Monday,hééébééﬁgzﬁ, 1960,4at *}
the hour of 1:45 o'clock p.m,, then and there to show cause if any. i
they way have, as follows: R
| 1, Vhy they and each of them should not be adjudged muilty
of the wilful contempt of this court in viclating the terms and
provisions of sai& Judgment and Decree, and beApunished\accordingly.

' 2. Why the above entitled cause should not be reopened |
purguant to the reservation of Jurisdictlon contained in said
Judgment and Decree, for the recelpt of such further evidence
as shall be deemed necessgary and proper %o enable fhe court to

ihterpret and enforce the terms and provisions of sald Decree, and

to determine and\a&judicate any other questions or matters concerms
ing sald water rights wﬁich_are vroperly raised and presénted by
said affidavit or any affidavit or pleading hereafter filed herein
by the Respondents or any of then,

A copy of th;s ordeé and of said affidavit shall be served
on the Respondents herein at least _7 days prior to gald
hearing. |

Dated: October 42ﬁ£ s 1960,
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JULIEN R, BAU

Attorney at Law

369 Pine Street

San Francisco 4, Callfornia
Telerhone: ‘GArfield 1-3500
Attorney for Complainant ANNA C, HENNESSY
FUGH & WERSTER

Att corneys at Law

756 Rio Strect

Red Bluff, Californlia
Telephone: LAwrence 7-1117

Attormiecys for all other (omplainants

SUPERIOR COURT OF THE STATE OF CALIFORNIA
- COUNTY OF TEHANA

ALFRED N, HERRICY, et al,

Plaintifis,

Ve,

1]
|
A, T, FORVARD, et ai,
Defendants.
No. 4570
BUD RAY ALEXANDER, et g1,
Complainants,
. Vs,

FORWARD BROS. PnOPER”ILS a
covporation, et al,

-

Respondents,

COMPLAINANTS' OPENING MEMORANDUM

I Introductory

| This proéeedin concerns rights to the wavcrs of Dﬂgﬂeﬁ
Cfeek, which flows through Tehama Counﬁy in a general east to west
direction., Primarily this proceeding is concerned with the
interpretatlon of the decree made by'the’court in thg};pstant.c&se.

However, as an aid to constructlon of that decree, 1t 18 necessar

(”he Gransbury decree, Wells v». Pritchﬂru and Harrison ve, Kaler,)

All f t he decress involved were 2%t one tims or another

to'ccﬁsid er the decrees of thas court entered in three other actiong

3.
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concerned with certain ditcheé or oéher method of diversion,of
water from Digger Creek. It might be well)to lisﬁ these“methcés
of diveréion.in the order in which‘theyvappeared, cemmencing
upstreanm, as follows:
1. Forward Bros, Penstock diversion from the south
fork of Digger Creék.‘ |
2, wilson ditch,
3. South Bergin ditch,
k., Cempbell diteh,
5., North Bermin ditch.
6. Loves Mill ditch,
7. Big Pritchard Gitch.
8., Little Pritchard ditch, , |
9:;“Forward ditch (while this ditch is actually dovmstrean
an& west of the Bipg and Little Pritchard ditches, 1t was originelly
taken from Loves Mill ditch at a point prior to its re-entry to
Digger Creek below Little Pritchard ditch.)
10, Boole ditch,
11, Graham ditch,
i2. EFdwards ditch.
13. Williams ditceh,
14, Crocker ditch,
15, -Harrison ditch, |
At some point of time prior to the commencement of ﬁhe
instant proceeding the North Bergiﬁ and Campbell ditches were
combined into cne. At a time subsequent to the entry of the decres
in this action, the Forwerd, Boole, Grahan and Edwards ditches
were cowblned into one known as the Boole ditch, Neither of these
consolidations affected the relative polnts of diversion frow
Digpmer Creek as between §omplainants and responéenﬁ. |
| Complainants défive'tbéifzwater supply thrsugh the

consolidated Boole ditch, 'the Crooker ditch and the Harrison dlseh.|

-2‘
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the title, 2s well as the records in that proceeding indicate
_thaﬁ the predecessors of 2ll of the parties presently befove the

court were parties to that proceeding. Herrison v3. Aaler was
- 1118

The respondent, Forward Bros., derives 1ts w&ter,supply.frqm the
Penstock diversion, the consolidated Campbell-Berzin ditch, Wilson
and South Bergin ditches and the Loves M1l diteh.

The two Pritchard ditches, whilch lle bctweﬂn the complaine-

ants! and respondent's respective points o diversion, occupy no |

important position here, except as it may be noted that the
evidence shows that divcersions through thos: two ditches, during
thu times here in quesiion, were less than their respective.
adjudicated rights.

The CGransbury decree was entered in 1899. It apportiqnéd
water anong the varioué ditches, other than the Upper Forward
dltches, the Pritchard ditches and the Harrison ditch, 'WQils Ve
Pritchard was aecided iIn 1913 and fixed the rights of the
Pritchard and North and South Bergin ditches, MExéﬁinatiqq of

decided in 1917 and fixed the ri,hta of the Harrison ditch as
against the Crooker ditch. ‘The decree under consideration here,
vas made on February 24, 1927, and fixed the rights of all the
partigs to this proceeding, or their predecessors, to take water
frbm Digger Creek. Embodled in it were the prior decreeé which

had adjudicated the rights as between some of them,

ITI, Statement of Facts

The facts herc are essentially very simple., -The evidence
clearly showsa that the complainants, after mld-summer of.1960,
were sble to take far lesSs water than their entitlement, becaﬁse

of the fact that the flow in Diwger CreAk, at ‘their respective
pointa of diversion, was insufficien to satlsfy their adjudicated
rights. On the other h“nd, curinv thisz same period of time the

reapondent too& no 1ess than it was entitled to en often a great
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of contempt,_ As a subsldiary iséue, there is, of course, the

‘without any basis in law, UWhile the evidence in this regard

cannot be susbained. It might have some effect upon 2 claim of

nmatter pfainﬁérprefation of the decree in this proceeding.
Authcrities are of slight, if any, value in this connection since‘
the problem is one of understanding the langdage employed by the
court in the sense In which 1t is used.

Respondent's claim that the pfactical construction of a

Judgment by the parties is an aid to interpretation is completely
actually favors ccmplainants_more than respondent, such a theory

estoppel, but as nelther of the parties pleaded an estoppel,
such an issue is not before theiéourt. Generally, the rules for
interpreting contracts apply as well to judgments, Iﬁ is
eiementary, hbwever, that the doctrine of interpretation by
refercnce to the actions of the parties cannot applylto é judgment.f:
The intent of partles to a contract may often be determined by
thelr performance under 1%t subsequently, but the intention of the
parties has nothing whatever to do with the Judgment of a;court.
The court mekes the Judgment, and 1t is its intention alone that
is to be determined in the process of inbterpreting the judgment.
The couri's intention cannot be gleaned from the actions of the
paerties. We can use many of the rules for intefpreting contracts
in interpreting é judgment, but not this one, for we are not
concerned with the intention of the parties, but solely with the

intention of the court,

IV, Arcunent
Before taking up the interprétation of the decree in the
instant case, 1t is necessary to explore to some extent the matters
covered by the prior decrees mentioned above, These decrees were

bafore the court when it made its judgment herein, and they serve

zs en uperring gulde to the intention of the court.
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1, 'The Gransbury decree divided 600 inches of water
among, the predecessors of the Boole and Crooker
agitehnes,

- The topic heading here states essentially the basic rulinﬂ'?f?.
in the Gransbury decree, That decree mentlons the Randolph and
Gauthier ditch, but this we have not listed above for the reason

that the rights allocated to this diteh became vested in the pﬁﬂ-',<

'decessors of the owners of the goole and Crooker ditches.

The decree dealt with 600 inches measured under a four inch

pressure, which we wili hereinelter refer to as ”little inches', |\

It alsc had tuwo other nertinent provisions, In paragraphs Ninth

end Tenth the courit declared that if at any time there was more
or less than 600 1little inches flcuiu& in Digger Creek at.the
louer owhers! poinﬁ of ¢diversion, they were to take proportionately.
more or less in thelr respective ditches than the court ewarded
thenm, ' | |
In paregraph Twelfth the court specifically pointed out

that it was only awerding water to cerbtain ditches and not
determining the water rights of the respective owners of those
ditches a5 ameng themselves. This wabter will have significence
as hevelnafter pointed out, B | | | pue

2, Wells vs. Pritchard determined that the predecessors
of conplainants and reuponu nt owned all the wavers
of Digmer Creel, except thatl awardad ©o lNountd,
Berzin and Friichard,

It should be noted that predecessors of corlainante and

respondent were the plaintiffs in Wells vs, Pritchard, In the

decree entered in that case the court sald "That said plaintiffs
ave entitled to all of the waters of sald Digger Oreek" for
1frigation and other useful purposes, "except as hereinafter

adjudged and decrecd to the defendants.” Immediately preceding

‘that languaoe in the deﬂree the court had sald that "Pl**ntif”s

and their predecessors in in*erest havb teken and diverted and

appropriated from sald Creek all of Lhe-waﬁers thoreof at the heads

6=
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0f their sald dxtchﬁs, during the dry season and during the se“son

'twenuy-xive inches the reat of the year. This award is unimportant

. 0P

that the owners of Harrison diteh "are entitled to have enough -

of (aarrison) ditch to enable {them) to talce and divert from said | -

Tigger Creek" the amount of the water previously set forth.

of low water in said Creek." |
- The court then went on to award tha d”lﬂﬁduﬂﬁﬂ certaln
waters of the Crgeh, as fol1ous.
(a) H, P, Mounts, whose point of diversion was abové.

responaent'a ditches, was awarded teﬁ inches in the summer and

to the present litization.

{b) L. A. Bergin was awarded 20 and 50 "big" incﬁes
respectively for the North and South Bergin ditches, with the
right to increase the North Bersin ditch to as much as 40 inches,
provided he proportlonabely dscressed the diverdon through the
South Bergin diﬁche This water was only to be vsed upon the land
of Bergin lying resp&cﬁively north and south of Digner Creek; 

- (e} 125 "pig? inches was allowed to the big Pritchard
diteh for use solely on the Pritchard land on the north of Digger
Cresk, | .

(@) 18 "pbig" inches was awarded to the Little Pritchard |

diteh for use golely en @he Pritchard land socuth of Digg@r Creék.VE

3. Harrison ve, Xaler adjudicated the rights
The H&f?LSOﬂ STECH T waochrs {rom Digrer Cze»k

~In this decree the court determined that the Earrison ditch
wag entitled to Lo "1ittle® inches of waber from July 1 to
October 1 of each year; and therealter 70 “little" inches from

October 1 untilthe folliowing July 1. The court further decided
ter flow down the main channel of said Digger Creek to th@_head
The parties toithis proceeding who gre the successors in

interest to the rights in Harrison ditch ave Anna C. Hennesgy,

Ronald L. and Sue R. Roger, and Lloyd and Suselle Taylor,

- -
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~those adjudicated vights, nor Lncreass them as coalnst anyane

- of each lower ditceh, vhere the Gransbury dzcree had not; and

' Digger Creek above the lower owners' points of diversion for the

Foruward. It should also be noted that abt thls time respondentts

rights thereto were decreed in the same fashion as in the case of

Thaﬁ decree was interpreted in Herrlck vs,_Forwérd
{paragraph 13) to mean that the rights of the Hérrison ditch
wére_primary to the rivhzg of Crooker diltch, even thouvh the
latter was upstream from Farrison ditcn." |

&. Herrick vs. Forward incorporated the terms of
the three prior dmcwees Without changsa.

In arriving at its declsion in Herrlcek va, Porwaraﬁ the

court was faced with the three prior decrees, long Since final.

The court undoubtedly took the position that 1t could not diminish

else whose rlghts had bosn adjudicated. In areas uhere there had
been no ajudicaﬁleh, it ﬂid clarify or deternmine rights.

Thus, it took the Cransbury decree insofar as it epplied to
the parties before the court, and incorporated it into 1tg
Judgment, with the follow,ﬂg additvions:

(2) 1t determined the respeet¢ve interests of the owners |
(b) It fixed the point of measurcment of the waters of

purpose of determining whether there uere nmore or less than 600 1i
inches availsble for use by the louwer owners. (pavagraph 11)

The court then did the same thing with respect to Mells vs, |-
Pritchard, althéugh making no adjudication with respect to the

defendant Mounts in that case who was not a party to Herriclk vs,

predecessors were then the owners of the Berpin ditches, and the

Yells vs. Pritchard,

‘ (paraurc@h 13).

Finally, the terus of Harrison vs. Kaler were incorporated

into the decree, with the clarification hereinzbove mentionad,

"~ The net result of the foregelng was that up to that point

-8 -
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, clegjgpgef6f‘gag¢ustvnonds, but without eny right‘of cohsumptiom

»no limitaticon whatgoever by any Juévment of the rights of
'only ones which, the nourt cgpld in any way limwu; becaase the
ouners of &1l of the other diversions who were partles tcrthe

~eactlion held adjudlcated rights under,the‘three pricr aecveea,

1imitation by wakin¢ disposi tlon of Ysurplus wabers"” of Digger

'Creem to both comnlainants and responden*s; Eefore dmscu-sinr

the court to peruit sll yarties to ?u ciclpate in tﬂe distribuLiOu i

respondent!s predecessors were the only ones whose rights %o the

waters of Digger Creék had not been adjudicated, excepﬁ'as ann1ied /

be 1in1ted in any Pauhlﬁn, ard this is what t“e gourt then
proceeded to do,

5. Herrick vs, Forward limited the rights of respondenits
PredeceEsors 1IN Che WALers 01 Ligper CrceK. .

In paragraph 16 the court nmade tha fellowing ailOcaﬁions_
of ﬁhe waters of Diggé? Creek to respondent's vredecessors. o
(a}“350 1ittle inches for opergticﬁ of = saw millmandpﬁhe1'\
of any thereof, \i‘;“~
(b) 20 little inches to thé'Wilsan ditch."v
_{e) 175 1ittle inches to Campbéll diteh,
(d) 100 1ittle inches to Loves Mill ditch.

Prlor to the maiing of the Herrick decree there had been

respondent's predecessors in the ebove diversions. ?hase were the

The court did go on and in pavagraph 17 alleviete this =

thls phase of the dccreo, it 18 well Lc ccnsﬁdef the failu%c of

of surplus waters and the reascn theref or, This has a distinct
effect upon the over-all interprgtation of the decree as herein4
after Dotcd | - |

6. The Dersin ditches and Pritchard ditrhes do not
participate in the-"surpius waters” of Digger (Greek,

/

“The court dn Herrick vs. Forward expressly climinated the

-o-
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- Bergin and Pritchard d%tches from any participation in the

"Ourplus waters" of Digger Creek, as thet term is defined in the

-decreg. The reascn for this seeums clegr from a readﬁng of the

case of Wells vs. P%iﬁchmwa In that judgment, when awardinw

uater to the Bergin and Pritchard ‘ditches, the court snccificully

_gcaue s Wwith respect to each ditch, that it is entitled to the

designated number of miner's inches "and no more". In the light

of-this'language used in the prior decree, the court could not

“increase the rights of the Bergls and Pritchard ditches, Because

they could not be enlafgeﬁ, it Goes not mran that the rights.

r,of the Berﬂ¢n and Pritchard ditches could nob = othervwise

~affected under appropriate circumstances,

Te The partles to the Herrilcl vs. Forgard dacree were
©Tenants il comuion In The UalLers Of . inmer Urood,

Subject To certain limitations and oo Cixic beriefits

4

It is complainantst contention that the rights

‘o
s

respondent to the waters of Digger Creeck fluctuated with the rise
~end fall of the flow of the stream, a contention based upon the

decres in the inetant case. An exemination of that abcree 1r the

light of the backgroun& abave‘seﬁ~forth, will show that this is 80
The provisions of paragraphs 17 and 18 of the deéree are
important. In paragraph 17’the court determined that the waters

of Digger Creek over and above the amount sufficlent to supply

the rights adjudicated in the Gransbury dec?eé; Vells Vs, T

Harrison vs, Kaler and the amounts awavded to the Upper For

ditches {other than the Bvrgin dltches) in the instant case

urplus waters“ - The court then divided those waters in
fashion as to give complainants two-thl ré3 thercol and res;
one-third, to be dlverted in ccrtnin ° 1tc dltches other

In paragraph 18 tpe court required that the parties

ner'gin ditches,

proceedings install and meintain weirs “for {ho messurenen

amounts of water alloted to them". The court further required

~10- , ' \

-~ /_
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‘that there should be onewelr 1n the creek and one welr in each

dltch,

-  Responden£ @111 undoubtedly argué that because this part of
the decree deals only with "surplus waters" and no specific
provision is made in the event there is insufficient water to

Supply the basic rights of all the ditches, respondent may not

be required at any tinme to reduce its diversions below the maximan|

amounts allocated to it by the decrec. 7hiz is a fallacicus and

superficial analysis of the decree.

Had the court intended such a result, its deeree would have

‘been considerably shortenad, It‘would not have heen necesgsary for

| the court to incorporate the termﬁ of the Gransbury, Wells vs

Pritchard, and Harrison vs. Kaler decrees. It would only have_ g

.been.necessary to fix the smounts of water permitted to be

Adivertea by the Upper Forward ditches Gna then provide that those

ditches would be entitled to take one-third of the waters of
Digger Creek over and ashove g specificd flow, Zut this iz not
whav the ccurt didfﬂf intended. to do.

Uhat the court obvicusly intended was 4o adopt a plan of

water d*stribation for a1l of the dlverters from Digger Creek.

,Such a nlan could not opecate on the baaip that the Upper Forward .

diuches and the Pritchard ditches coald take thelr a1l adjudi-

cated rights, while the complainants, the lower owners, in dry

‘,yeafs, would De relegated Lo what, if any, water was leflt over,

The plan could only operate 1f, within the 1imits of the prior

'decrees, the, Tighbu of all diverters fluczuated with the waters

of the stream, This iz, unqueotinnablj, the reazon why The court
incorporated the terms of all the prior decrees in the one Judgmen
1t i3 to be noted that the Bergin ditches and the Pritchard

ditches were not permitted to participate in the "surplus waters®,

The reason for this is“likewisé clear, I3 pointed oﬁt above,

in Wells vs, Pl ciard, those ditches wune amlo cated a certain

G
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- amount of water "and no nmore”., The court accepted this a3 an
‘the adjudicated rights. On the other hand, this does not mean

fiuetuate downward, should there be a shortage of.watgnwin the

© 0 N O G s KB P

no burpose in measuring the water in the creck. A1l the ditch

‘measurement of the flow in the creek., Such .. . .lr could only be

‘used Tor the purp®e bf determining when there (a5 a shortage of
23
“thelr proportionate share. of the shortage, =znd to elliow a sufilclel

amount to flow downstream to enable the dowmsirean owners to

- particlpate to the same relative extnnt,

& whole and each part reconciled with the obher, This we have

.abteupted to do by showing, progressively, the terms of the prior

adjudication that such ditches were not entitled to any more than

[

that the rights of the Bergin and Pritchard ditches would not

creek,

Illustrative of}ﬁhis is the court'y decrce which requires
each ditch to.maintaln not only a welr in the ditch but a weir
in the creck for the measurément of water, Insolar as it qbncerns
those dltches which were enti%led to "surplus watars”, it‘mighﬁ‘ |
be argued that the weir In the cresk wes for the purpose of
determining when the respective ditches were entitled to "surplus
waters', However, as to dltches not entitled to “surplﬁs waters”é

assuning respondent'!s contention vo be correct, there would be

owner: would be concerned with would be the actual flow in his
dlteh as compared with hisg adjudicated vrignt. The fallagy of
resﬁondent‘s contenvlicon becore 8 apparent, when it is consldered

that such diteh owner had to waintain s w:lv in the creek for the

wateQ and the flow in the creek was Inadequate vo supply all of
the adjudicated rights. In such case, all of the ditch owners

are regulred to propurtlonately. reduce thelr diversion to absorb

CAny other interpretatlon of the deeree in this case ignores

the basic tenets of interpretation, The decrec must be taken as

decrees as incorporated in the decrce ensered i. :chis suit, with

>

[
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,any édditi0ns thereto, and the additional limitations the decree
‘placed upon respondent; and also the additional provisions
applicable over-all %o all of'éhe parties, Absurd results would

be reached were we to attenpt to interpret a portion'of’the~&éCrGe‘

without cdn&ideripg its affect uponﬂoﬁher'parts of thaidecreé;
W feel that it is not notessary to belabor the point
further, It seems clear that the court did not go to all the
trouble 1% did in preparing a lengthy deocree merely: for the purQ
posé~of say;ng that the respcaéent end the Pritchards coulﬁ‘divert

562 "1ittle" inches throush theilr ditches (independent of any

arpropriation through the penstock), before comniainants were

entitled %o receive a drop of water out of Digger Creek. On the
contréry;'it seems obvicus that the court established an over-all
plan embracing g&} diverters from the creek, with each ofvthe

resvactive rights fluctuéting un orhggwn,Adepending uppn changes

in flow of the waters of the cresk,

- 8. Respondent 1s gullty of contemnt for
‘ VL0Lat10i 01 The JSered,

The evidence showed that respondent, during the summer of

1060, diverted more waber than that to uhich it was entitled under|

the decrees in this case. Disregarding for a moment complainantst
interpretation that respondent had merely a fluctuating right in
the waters of the cveck, it clearly appears that respondent took

more water at times than even 1ts interpretatlon of the decree

entitled 1t to. It presented no measurement of 1ts use during

‘the period in question; but relied solely unpon hypothetiqal

estinates of iCs exvert, 4s a matter of fact, it could present no

neasurements, for the reason that it had no method of wmeasuring

the water it took durdng most of the summer of 1660, In this

.respect, algo, it commitved a contempt of the court, for it

-ignored the provisions of the decree recuiving it to melntain

weasuring devices. This, respondent freely admits, It further

-13-




adm’“s that at present the measuriné devices ib hau inétallcd Oh,,

. -‘1’
- 2| 1t Loves z«zi:n Ditch can be 5o adfusted thet 13 diversion through
1 ‘-S-fthat di ch can far oxceed its adjuaica ced righuts, To what ewcent,
. 4| this represents good falth on behalf of respondent ca n cmy be “
.- B déteﬁminea by its naéé pafformaﬁca.
.8 Tt mould seem that, regardless of any diﬁersion cf'water;
_f 4; '7  respon&en has violated the decree by its Totsl disrcward of the
8 | mandate of the decree thai it 1nztall‘aﬁjromr ate measuring
:9 vdeﬁices. Respondent has been aprropriating water "by guess“ and
lo.ﬁ"by gosha, Taking vhat it dleased lis stockholders and officeors
, 11| to take, in total disregard of the rights of others and 1t3

2 ‘obligations under the decree. An adjudicatlon of its contempt is

13 | ¢he only method by which it can be made to realize the extant

14| and nature of its obligations

15
16 S : ’ . Respectiully submitted,
17 " >
18 o - {}"».1&;:’.:% -m"w :"%.\"‘:, iad
_ dulien h, Bauer
19 ‘ Attorney for Complalnant Anna C,
~ R Hennessy :
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. Sacramento 14, California

Telephone: HIckory 4-8920
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- SUPERIOR COURT OF THE STATE OF CALIFORVIA
COUNTY OF TLHAMA
we=000===

ALFRED N, IERRICX, et al,

S S

Plaintiffs, -
“A. T. FORWARD, et al,

Defendants

No. 4570
BUD RAY ALEXANDER, et al

Complainants,
VS,

* FORWARD BROS, PROPERTIES, a
- corporation,

Respondent.

.
N N Secs “s s Nas iar i N et Nt N St o Nt S sl N ot S

RESPONDENT'S ANSWERING MEMORANDUM

INTRODUCTION

| This’procee&ing'was insti:uted by complainants; owners

- of downstream watef rights on Digger Creck, to have respondent

~ Forward Brothers Properties, the owner of upstream water rights,
held guilty of contempt for alleged violations of the February 24,

' 1927, judgment in this case (hereinafter called "the 1927 decree').

- ~ This memorandum is in answer to Complainants' Opening |

Memorandum received Hovember 3,:1961, and is being submitted as
brovided’in the Clerk's Notice of Completicn of Reporter's

- 1-
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ffTrgnscript, aa:ed Cctobexr 20, 19061,

SUMMARY

A person camnot be held guilty cf contempt for violating

“eén injunction unless the alis canstitati*‘ the alleged contempt

exre clearly and specifically prokibited by the terms of the

injunction, Irrespective of whether through interpretation the
1927 decree might be counsirued Lo pr@hibit regpondent from-
diverting its full decreed rights in times of waier snortage, the

decree nowhere contains a clear and specific prohibition to that

-

L

- effect, Accordingly, wsspondent cammot be held guilty of contemnt|

.

for failing to proportionately reduce Lts diversions In the summer

of 1360 in uxu;r to share the available supply with complainanis.

The 1927 decree, howaver, means what it says and does nof

X3

" regulre regpondent to reduce its decreed diversiong corvelatively

with complainants when there is a water shortage. That being so,

.the violations of the decree alleged by complainants are by their

‘own admission T'relatively minox'. Even as to those alleged minor

viclations, complainants have failed to sustain their burden of

5

proving bey«:mfq a reascnable doubt that regpondent was gullty .
the summer of 1 ;60 of diverting EoYe water than decreed to it.  As

to the maintenance of the water measuring we irs, which were ox ig

,inailyvlnstalled_by wespondent under the dirgction of the enginser| -

appointed by the Court pursuant to the 1927 decres and were later
destroyed by floed ard deterioration, upon responéent first re-
~eceiving complaints concerning theirx abgence, in the suvmmer of
1960, the weirs were promptly reconstructed.
ARGIRMENT
I RESPONDENT CANNOT BE HELD GUILTY OF

CCATEMPT FOR DIVERTING FLOWS WHICH

IT IS ENTITLED TO DIVERT BY THE PLAIN

WORDS OP THE 1927 DECQ&E

Comy;ainants fundqmguyal contentic: ie that the 19827

decree vequires respondent in times of wata. oviage to reduce

nbz -

TR .
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-its diversions from Digger Creek to flows lower than the diversion |

rights which the decree awards to it. They concede that while the

decree expressly provides for proportionate reduction in diversions

by complainants in times of short supply, there is no similar pro-

vision governing respondent's diversions (Z. p. 11, lines 4-22).

jThe‘bulk of their opening memorandum (pp. 5-13) is devoted to tryin

to persuade, the Court, however, that this difference in language

means nothing, and that respondent should be punizied for contempt

- because it failed to comply with an obscure interpretation of the

. decree that took complaiuants eight pages of closely reasoned

argument to explain,

. -
- Complainants have frankly stated that 'what interpretatid

"is going to be placed upon the 1927 decree in that regard” (T. p. I3
‘lines 24-25) ‘is "the very basic issue and actually the fundamental

-reason for this proceeding" (T, P. 14, lines 4~5), They concede

that if their interpretation of the decree is wrong, respondent's

 alleged violations "are relatively minor" (T. p. 16, line &), Thus

by their own admission, complainants are seeking through the devicd

of a contempt proceeding to establish an interpretation of the

1927 decree whieh is more to their liking than its plain words.

It is clear that even if complainants' interpretation

. were correct, this contempt proceeding must £ail, As the Califor-

nia Supreme Court has said:

“To hold a person guilty of contempt for violating |

an injunction, the acts comstituting the contempt must
be clearly and specifically prohibited by the terms of .
the injunction. /Cases cited/ Tag poxty bound by an
injunction must be able to deterni-e from its terms what
he may and may not do; he ceunct Lo held guilty of con-
tempt for violating an injunciicu that is uncertain or
ambiguous (Ibid.), just as he may not be held guilty of

- violating a criminal statute that fails to give him .
adequate notice of the prohibited acts'. (Brunton v.
Superior Court, 20 Cal. 24 202, 205 (1942), emphasis

added; see also Weber v. Superior Court, 26 Cal. 2d 144,|

140 (19453; Hotaling v. Superior Court, 191 Cal, 501,
506 (1923); Mattos v, Superior cCourc, 30 Cal., App. 2d
641, 49 (1939), hearing denied.)

Nowhere in the 1927 decree is there a <lear and SQecific‘

-3 -
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" prohibition against the diversion by respondent during times of
water shortage of the flows decreed to it. If such a prohibition
~1s in the decree, it is ther2 only after tortured construction of

- the language anﬁicannot furnish the basis for a judgment of contemplt,

Qi
i

- - S I S B R T

: diverting during periods of water shortage the flows set forth

- as its entitlement under the decree. A careful analysis of the

erTror.

f‘Digger'Creek.Was in the case of Gransbury, et al v, Edwards, et al,
. Tehama County Superior Court No. 2213, hereinafter called "the

E Gransbury decree'’, ‘The official file of that case has been adwitted

,; P. 32, lines 17-24), That action was initiated by claimants of

~ water rights to Digger Creekithrcugh the Crooker and Hurtt ditch
; against persons upstream who claimed rights to divert from Digger
 %\Creek thfough ditches then kncwn as (1) the Boole and‘Wilscn diteh|
1  (2)‘the Forward ditch, {3) the Edﬁards ditch, (&) the Williams B
» ﬁ‘ditch, (5) the Randolph and Gauthier ditch, and (&) ﬁhe MarShéll."f

II THE 1927 DECREE DOES NOT REQUIRE RESPONDENT
TO REDUCE ITS DIVERSIONS IN TIMES OF WATER
SHORTAGE IN ORDER TO SHARE THE AVAILABLE
SUPFLY WITH COMPLAINANTS :
Respondent cannot agree that even by,interpretatiqn

there is a prohibition in the 1927 decree against respondent

1927 decree and the three earlier judgments which were incorporated’

into it shows that complainants' interpretation is permeated with |

The first relevant judgment concerning water rights on

in evidence in this proceeding as Complainants' Exhibit No, 5 (T.

Edwards and Garrison Graham ditch. WNo diverters upstream from the|

Forward ditch were sued,

The decree,filed August 12, 1699, awarded specified £low

- N

in.miner's inches under a four inch pressure to each ditch, as well.
as an allowanc: to the ditch of W. H. Graham, who was not a party
(Pérs. Fivst-Eighth). The totai.of these flcws was 600 inches under
a four inch pféssure. The decree provided that when the flow cf |

. . ,
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 set Forthes..

‘Digger Creek at the point of diversion nearest its source was less
or greater than 600 inches the rights of the owners of each ditch
would be propecrtionally decreased below or increased above the

‘specified flow rights (Pars. ‘Ninth and Tenth).

It is partlcularly 1mpcrtant to note that while the

action apparently began as an adversary ploceedlng, the decree

_was stipulated to By all parties. Included in the recitals of the

Gransbury decree is the following declaratioﬁ: "And all of the

said parties, by and throuuh their said ﬂ“tOlneys ‘having agreed

Ain open Court to a Judgment and Decree in szid action as hereinafte:

Lk )

114

provision that the owners of its various ditches would share ¢l

~available supply in times of shortage, was.by agrcement. In this

- highly significant respect, the Gransbury decree differs from all

of the three subsequent decrees, which resulted from Court deci-

sicns on contested issues, Had the owners of the various ditches

~in the Gransbury case chosen to contest their respectlve prlorlties

it is highly doubtful that they would all have been held to have

correlative rights,

Under California law governing rights to the use of the

flow of a stream, rights are correlative only among riparian

proprietors (Ansheim Unicn Water Co. v. Fullex, 150 Cal, 327,,335

- (1907); Calsbad etc. Co. v. San Luis Rey etc. Co., 78 Cal, App. 2d

900, 911 (1947)), and not among owners of appropriative rights, as

to whom first in time is fivst In right (Joerger v. Pacific Gas &

Electric Co., 207 Cal. 8, 26 (1929); see also Hutchiné, The Califey

nia Law of Water Rights (1956), De 132), or between the ownexr.of a

prescriptive right and those against waom it has vested (E. Clemeng. .|

In other words, the entire decisicn, including the |

K]

Horst Co. v. Tarr Min. Co., 174 Cal, 430, 436-37 (1917), Akin v.

Spencer, 21 Cal., App. 2d 325, 3?2 (1937))
That all the parties to the Gransbury decree neither

claimed nor had riparian rights is dewonstrated not only by the

-5 -
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' pleadings Qf the parties (e.g. Complaint in Herrick v, Forward,

where only appropriative rights are alleged‘by owners of th°

Croocer ditch), but also by the Court's opinion in Wells, et al Ve

Pritchard et al, Tehama County Superior Court Ho. 3214, The

fdefendants in that case, H. N. Pritc.ard, the Court stated: "I

‘against the plaintiffs /The succeéssors of the parties to the

V'Gransbury decreé7 who had theretofore appropriated all the waters

‘hold that, as ‘a riparian owner, the defendant did, however, have

such a right as against the plaintiffs (Ibid.). This is, of

that a riparian right is generally superior to an appropriative
~right on the same stream (Tulare Dist. v. Lindsay-Strathmore Dlat.,
'3 Cal. 24 489, 524-25 (1935)). )

23|

-of priority would also share correlatively when the available
gfall initially claim precisely the same date of pribrity.'
it is realized that it was a compromise agreed to by all the parties

~as a way of settling their dispute without risky and possibly

‘lengthy and costly litigation., As a judgment that haerOng been

01f1c1al file of that case has been admitted in evidence in this
proceeding as Complainants' Exhibit No. 6 (T. p. 3e,'11nes 4-10) .
That opinion, filed May 27, 1913, made it plain that the rights
adjudicated in the Gramsbury deeree were appropriative and not |

riparian. For example, in discussing the rights of one of the
- - : : .

think it must be conceded that the defendant &8s an appropriator

solely has not the right t o take any water from the creek as

of said creek that were reaching their ditches" (Cpinion in Wells -

V. Pritchard, p. 7, emphasis added). The opinion went on to

course, consistent with a basic tenent of California water law

Preoumably, appropriators havinnr preci sely the same date

supply was less than their'tqtal rights, However, it seems clear

from the pleadings in the Gransbury case that the parties did not

The Gransbury decree thus becomes understandable when

final it is, of co rse ‘obviously binding on all the parties to it

”
- 0O =
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and their successors and none of them can now go behind it (Edmonds

v. Glemn-Colusa Irr. Dist., 217 Cal. 436, 439 (1933); Hudson v.
Ukizh Hater etc, Co., 55 Cal. App. 709, 716 (1921)). However, as

was borne out in the later cases, it is_equally clear that the
Gransbury decree could not bind persons whose rights were not

adjudicated. (J. D. Flournoy Co. v, Coffman, 195 Cal. 107, 109-10

(1524), 1In fact, in each such later case, rights which had not
been involved in the Gransbury case were so defined and adjudicated

as against holders of rights which had been involVéd in ﬁhe.ggggﬁ-
éggz case that the Cransbuwry righté were suhordinated to them.

~ The next relevant judgment concerning water rights on
Digger Creek was in the case of Wells v, Pritchard, already men-
tioned. That judgment was filed May 27, 1913, In thatvcése the
plaintiffs were all the parties to the Gransbury decree or their
successors., They sued to enjoin upstream diversions by H. N.
Pritchard, Ihomas J. Pritchsrd, and L. A, Bergen, whose righfslhad
nof been involved in the Graﬁsbury decree, on the claim that
plaintiffs owned the rights to the entire flow of Digger Creek,
B. F. Mounts was also sued but the dispute with him was settled by
stipulétion. Except as to the rights of the North and South Bergen
ditches, none of the riéhts 6f the upper Forward ditches involved
in the présent contempt proceeding were in issue in Wells v,
‘Pritchard.f*ﬁf- |

After the case was tried, the Court stated as follows

with respect to the plaintiffs’' claim to the emtire flow of Digger

Creek:

"It is evident that it is not true as against these
three defendants that the plaintiffs are entitled to take
and use all the waters of Digger Creck, and really the
question for the Court to decide is how much water, if
any, each of said defendants is entitled Lo as against
the plaintiffs in this action. If the defendants are
entitled, as against the plaintiffs, to take any of the
waters of Digger Creek, then, in tne interest of all

- parties and for a proper decision of the case it becomes
necessary for the Court to fix the amount in inches
which each of said defendants is entitled to take from

- 7 -
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- of appropriztiocn having bteen £iled in 1873 and water taken ocut soon

appropriation and actual use of water prior to the initiation of

the creek so that in the future there may. be no uncertain-
tv or confusion as to their Tigfhts, and thac Ehne same may

e Tully understood and obeierved by all.'™ (Opinion in
Wells v, Pritchaxd, p. 5, cmphasis added.)

Therecafter, the Court consldered the contested claims of
the three defendants.
As to defendant Thomas J. Pritchard, the Court found

that his ditch was cne of the very oldest on the creek, his notice

thereafter, prior to the iritiation of the plaintiffs' rights.

From the evidence the Court found further that the amount he actuak
iy used and appropriated did not exceed 125 miner's inches. On tha(
basis the Court stated: ”As’to“this defendant, the decree will be
that he is entitled to take from Diggef Creek thwrough his ditch

one hundred and twenty-five miner's inches of water'" (Opinion, p.5).

Thus, the right decreed to Thomas J. Pritchard in ¥ells v, Pritchard

was an approprlative right, based upon the filing of a notice of

the plaintiffs' appropriationms.
As to defendant H. N. Pritchzard, ths Court stated:
"The evidence shows he has made entry upon 160 acres |
of government land through which Digger Creek rums.
It is therefore riparian to said creek.” (Gpiniom, p. 6)
The plaintiffs' ccontention that this defendant's claim as a riparian
proprietor was nct sufficiently alleged, was rejected by the Court
as foliows:
"As against an appropriator vho is taking waters
from the creek, it is sufficient for the plaintiff to

allege his riparian ownership and right to the waters,
without alleging the amount...' {(Cpinion, p. 7).

LEYE GEELTS v e ;nalcated CLLLT e © e Lne pariies tu
the Gransbury decree were appropriative.

The Court pointed but that, while this defendant as an
appropriator could not divert waécr as against the plaintiffs, who

were prior appropriators, "It is the law of this State that a’

A
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water’ (Opinion, p.

‘riparian proprietor as such has a right to use the waters of a

stream flowing through his land for domestic and stock purposes

and a reasonable amount for irrigation" (Opinion, p. 7). Accord-
ingly, the Couri concluded,thét this defendant was ‘entitled to
take through his ditch and use on his land for household, domestic
and irrigation purposes’a stream not exceeding‘éighteen inches of
).

The richt decreed to defendant . M. Pritchard was,

D

therefore, « riparian right which, like Thomas J. Pritchard's prior
sppropriative right, was superior to plaintiffs’ sppropriative
rights.

As to defendant L. A, Bergen, the Court found that he had

' a¢tua11y itr'gated'land owned by him upstream from‘pléintiffs by

diversion from Digger Creek of 20 inches on the nbrth side of the
creek and 50 inches on the south side of the creek, and thét his
‘claim of title by adverse user was available to the extent of such
actual use (Cpinion, pp. 10-11). Thus, the right adjudicated to

this defendant was apparently a prescriptive right, which was.

-4

superior to plaintif&' dovmstream appropriative rights against

which his uses were adverse (Akin v. Spencer, 21 Cal. App. 2d 323,
332 (1937)). |

The Wells v. Pritchard decree, filed June 9, 1913,

- provided that plaintiffs were entitled to all the water of Digger

Creek excepfL as decreed to defendants, and defendants' rights

were described consistently with the discussion in the Court's

‘opinion. There is not one word elther in the opinion or the decree

that remotely suggests that in times of short supply, when plain-

tiffs had less than 900 inches to divide among themselves under the

Gransbury decree, defendants had the obligatiom to reduce their

diversions below the flows awarded to them. To the contrary, as

~disciosed by the foregoing analysis of its opinicn, the Court

clearly awarded the defendants specific diversion rights which were

-9 -
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‘riparian proprietor as such has a right to use the waters of a

stream flowing through his land for domestic and stock purposes
and a reasonable amount for irrigation” (Opinion, p. 7). Accord-

inz1ly, the Court concluded that this defendant was "entitled to

take through his ditch and use on his land for household, domestic

and irrlgation purposes a stream not exceedinz eighteen inches of

water' (Opinion, p. 9).

The right decreed to defendant H. N. Pritchard was,
therefore, = riparian right which, like Thomes J. Pritchard's prior

eppropriative right, was superior to‘plaintiffsfvappropriative

rights.

As to defendant L. A, Beargen, the Court found that he had

“a@tually irrigated land owned by him upstream from plaintiffs by

diversion from Digger Creek of 20 inches on the north side of the
creek and 50 inches on the south side of the cveek, and that his
clainm of title by adverse user was available to the extent of such
actual use (Gpinion, pp. 10-11). Thus, the right adjudicated to

this defendant was apparently a prescriptive right, which was

superior to plaintif®' downstream appropriative rights against

which his uses were adverse (Akin v. Spencer, 21 Cal, App. 24 325,
332 (1837)). '

The Wells v. Pritchard decree, filed June 9, 1913,

- provided that plaintiffs were entitled to all the water of Digger

Creek except as decreed to defendants, and defendants' rights

were described consistently with the discussion in the Court's

“opinion. There is not one word either in the opinion or the decree|-

that remotely suggests that in times of short supply, when plain-

tiffs had less than 600 inches to divide among themselves under the| =

Gransbury decree, defendants had the obligatiom to reduce their

“diversions below the.flows awarded to them. To the contrary, as

disciosed by the foregoing analysis of its opinicn, the Court
clearly awarded the defendants specific diversion rights which were

-9ﬂb
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| inch ag meaning in effect an ivch of flow under ¢ 6 inch p?msvu e

fbrior an&‘superiar to the vizhts of the plaintiffs, Had the Court
Antended that all the parties should have correlative righie under
'Which shortages were to be shared propﬂlLIOH&tbay, langua e szmllar
‘te that used in the Gramgbury decree to reach that raegult could
exsily. have begn included, Thelfact that such 1anauave was nol
inclﬁded cammot be ignered. |
It is significent also that the rights decreed to defende
Ats. Thsmaslj. Pritchure, i, N, Pwitchoxd, and L; A, Bergen in

the Yolls v. Puifchond icores were deseri. . in terms of inchee

without specifying the presgurc. By corcreso, e right of defende

ant B. F. Mounis, which had been stipulate! to vy pleintiffs, was

deseribed dn terms of Inches uader & four inmeh pu-sguxa. Hells

| vo Pritchasd was instituted i* 1911 and decmdud in 1213, well after

the adoption in 1901 of the statutory definiticn of stindard miner's

(Calif, Stats, 1981, c. 222, p. 660, mec. 1). LmlCu, we agree with

Pl

ccdg¢winaqts ciiat the sbeence of a spec

L ol

fication of pressure in

{

devcxibing the Pritcherd and Bergen rights mezns that they are in
terms of miner's inches under a 6 inch pressure or "blg inches”
(Complainants" Opening Memorandum, p. 7, Lines 9~195.

2 The las* relev&nt Judgment concerning 31”561 Cresk watér

rights prior to the 1927 decree was in the case of Haprison ot al

ve Koler et ol, Tehama County Supexior Court Ho. 3227. That

Judﬂ,en, wag f£iled Ogtober 16 1917, 7ZThe officlal file of thnt cage
hes been admitted inm evideace in this procceding as Complainants’
shibit o, 7 (T. p. 33, lines 12-13)., In thsot case the plaiatiffs

Hervison and De La lontanys, claiming rz“uv to Jivert Digger Creek

<91

Lows covough the Harvison diteh, the lowerwmost ditch on Digger
Creek, sued the wnere of the Crooker ditch. The Sudgment was that
s against the defendants, the tvo plaintiffs had the right as

aants ln cozmon to divert Into their ditch and use 70 inches of

-

|weter of Digger Creek from October 1 uatil X'y 1 Lud 40 inches
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from July 1 until October 1, measured under a four inch pressure,
and were entitled to have enough water flow down thé‘maincﬂxannel of|
Digger Creek to the head of their ditch to ensble them to divert

such amounts. 'In this judgment, as in Wells v, Pritchard, there

was no provision for the sharing of shortages by the parties during
dry periods.
Making the same erxor as complainants in the present

contempt proceeding, the defendants in Harrison v. Kaler believed

that the plaintiffs' rights were, nsvertheless, subject to reduction
in peripds oi shortage in ovder to preserve some water for the de=-
fendants. When a shortage occurred in the summer 6f 1920; the
defendants diverted water into their Crooker ditch at timés wheh  “
less than the‘requiréd forty inches was reaching the Harrison ditch.|"
Upon the institution of a contempt proceeding by the plaintiffs, the|
Court rendered an opinion filed September 15, 1920, ia which the
defendants"thedry concerning the sharing of short supplies was
sﬁarply rejected: |

"In order that there may be no misunderstanding of
the proposition, the Court deems i1t proper to state
emphatically that by the decree it was adjudged that the
plaintiffs have forty inches of water flow to the head
of their ditch. There is no question of the proportion
&% pro rata. The decision was absolute that forty inches |
should flow down to their ditch when there was that much
water flowing in the creck and the owners of the Crooker | .
ditch have no right to take any water i taoeir ditch at
&Ny Ltime when LRere 18 NOt enoughn rilowionz in the creek to |
make Lorty inche§ of water at che head Or Che plainCiriis’
ditch, " (Upinion re contempt in Harrison V. Raler, P. 9,
ewphasis added.) '

It should be noted that the owners of the Crooker ditch,

' have apparehtly still not learned their lesson, In the summer of. 3
1960 when the Harrison ditch was receiving practically no water

(T. p. 266, lines 4-25; T. p. 270, lines 6-9), water was still
.ecing diverted into the Crooker ditch (T. p. 254, lines 16-13;

T. p. 255, line 17 - p. 257, line 5; T. p. 272, line 18 - p, 273,
line 2), in‘direct violation of Ehe Harrison v. Xaler deéree and
Paragraph 13 of the 1927 decree, thch incorporated the restrictiogé

- 11 -
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‘Wilson ditch, the Campbell

of the Harrison v, Kaler decree, It is interesting to speculate
why the owners of the Harrison ditch rights chose to JOln as com-

plaLnants in Lne present contenpt procoe01n5 agalnst respondent

instead of taklng action agalnst the Crooker ditch owners, who
were cleacly in contenpt. _ : o
Our chronology now brings us to the l927'decree, The

case of Herrick v. Forward was brought by the owners of the

Crooker ditch. From their compluinz it is clear that as one of

their major objectives they sought to establisl. z right to a one-

fourth proporticnate share of the flow of Digger Creek (Complaint
in Hervick v. Forward, filed October 30, 1923, Pav., V, Prayer

In other words, the ovmers of the frocker dicch were

(b)).

LryLn@ then, as they are now, te enforce correlative rights in the

'flow of Digger Creek as against all the defendants.

The only rights brought in Issue in Herrick v, Forward

which had not previously been adjudicated in the Gransbury, Wells"

v. Pritchard, or Harrison v. Kalaor cases were the rights of the

defendants Forward in the pemstock or Mill ditch, the Randall or

1 and Green ditch, and the Love's Mill

Branch of Digger Creek., (TIhe rights to the Horli and South Bergen

ditches, which the Forwards had acquired by the time the case of

Herrick v. Forward was filed, had previously been adjudicated in

Wells v. Pritchard as we have seen.} One of complainants' basic

position in the present proceeding lies in

errors in theix thelir

m;.sunderui.andmg of the significance of this faét.

Complainants state that these prcvxouoly unadjudlcated
righits of the Forwards ''were the only ones which the Court could
any way limit, because the owners of all of the other diversions

w0 were partles to the action held adJudlcaLed rights under the

.

three prio
18-21;
seem O bclleve th at once there has been a judgment defining water

- 12 -

(Lomplaxnanus Openlng emoxandum

r decrees" P. 9, lines|

sece also p. 9, lines 3—4). In other words, complainants
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rights as between the parties to the judgment, the rights somehow
becowe fixed and immutable againsi all the woxld as though the

,judgment were in zem. This is directly contrary not only to settlefl’
¥oler, In each of them. the vights previously adjudicated in the

rights which wexe adgudlcated fcxm the £ivst time in those cases.

same as in these two prior cases, Certain of the hlhnto lnvolved

‘had been previously adjudicated. The principal prcblem was to

Forwards alleged that the lands served by their previously unadjudi]

.character as well as prior appropriation znd use of water thereon

they had the right to the use of a specified total flow of water

- Forward, so it is no
©'as we have been able to do in comnection with Well: v. Pritchard
~and Herrison v. Kaler. Nevertheless, the intent and Efcct of the

[19?7 decree is clear.

law (h. D. Flourney Co. v. Coffman, 195 Cal. 107, 109~10‘(1924)),

but also to the decrees in both Wells v. Pritchard and Harrison v.

S
Al

Gransbury decree were limited by Loinz made subordinate to the

The situation in Herrick v, Forward was in essence the

Z&etermine hiow additionsl rights not previcusly adiudicated fitted\
in against the adjudicated rights of those vho were cnallenblnﬁ the| ™

unadjudicated rights° In"their answer and cross-ccomplaint, the

¢ated ditches were riparian, and that by reason of that riparian

(Par. VIIIL).

There is no opinion of the Court on filz in Hexrick v.

cr

possible to recomstruet the Ccurt's reasoning

First, with certain exceptions, the results of'the three
previous decrees were incbrporated. The 1927 cdecree went beyond
‘the Gransbury‘decree in one respect -~ brezking down the rights
adjudicated to the various ditches into incividual rights; and
covered less than the CGransbury decree in another respect == “the
omiss on of the Williams ditch rlnht of fifty-five inches and
‘the Randolph right_of twelve and a half inches. This omlssion
’séems to be the reason wﬁy the rights based on the Gransbury decfe¢ 

. - 13 -
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inches instead of the 600 inches adjudicated in the Gransbury
decree, The 1927 decree also omitted the right adjudicated to B.

F. Mounts in Wells v. Pritchard.

ke | .

Second, the 1927 decree made an adjudication of the

‘previously unadjudicated upper <ditch rights owned by the Forwards:

. e

. These rights were each deccribed in terms of specified flows withcu

4,

any provision for reduction in times of short supply in order to

ease the the Cransbury decrsze rights., It is, therefore

-~
<
(S,

O
Hh

hortage

®

“

reagsonable to infer from this fact alone thai the Court had found

“

in favor of the Forwards' allegatioms that their rights were prior

d superior to the Gransbury decree rights by virtue of the ripar-

o3
=
£

ian character of the land sexved and priocr appropriation,

Except for the fact that these previously unadjudicated

rizghts were described in the 1927 decree as being under a four inch

instead of a six inch pressure, the form and languege used are

comparable to the description in the decree of the Pritchard and

Bergen ditch rights, iHence, 1f it 1s proper to imply a pro rata

. reduction in these previousliy unadjudicated rights during periods

of shortage, such reduction would apply equally to the Pritchaxrd

and Bergen rights, This, of course, is the very result that com=

oo
-
i-.-l
o
10}
&)

plainants seek {Complainants'® Opening Memorandum, p. 1
9-12: p. 11, lines 21-27; p. 12, lines 3-6).
' Yowever, such a limitatic# of the Pritchard and Bergen
ditch rights would be a drastic revision of the Wells v. Pritchard

“decreaz., Had the Court been of a mind ¢o . chis, is it not rea-

sonable to expect that it would have plainly said so? Aad how

could such a revision be justified? The decree in Wells v. Pritt

chard was & final decree and just as binding on the pariies as

any of tha other earlier decrees. Complainants declare that:
| "In arriving at its decision in Herrick v, Forward,

the Court was faced with three prior decregsz.lopg since
final. The Court undoubtedly tock the position that it

‘described in Subdivision 3 through 8 of the 1927 decree total 532% |

4
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cculd not diminish those adgudlcated rights nor increasd

thewm as against anyone else vhose rights had been adjudi~

gaiid)" (Complainants Opening Memorandum, p. 8, lines

In the face of this statement, how can complainants consistenly

contend that the Pritchard and Bergen rights could be or were in-

{.tended to be subjected to pro rata reduction by the 1927 decree?

This difficulty may explain why complainants ‘uave sought to persuad

the Court that the Wells v. Pritchard decree "'is not of great

-mouwent here" and "is of relatively minor importance in this case”

P

T. p. 6, lines 9, 24-253.

And how would complainants treat the Harrison ditch righy

- adjudicated in Haxxison v. Kaler? Under complainants' theory, do

those rights 21sc share pro rata in shortages? Complainants are

somewhat vague and ambiguous on this questiom.

First, they say: "The pariies.to tta Hervrick v, Forward

decree were tenants in cormon in the waters of Digger Creek, sub-

ject to certain limitations and specific benefits® {Complainants'

Opening Memorandum, p. 10, lines 13-14}).

Then they say: “'The plan fWhich complainants contend the
Court intended to adopt in the 1927 decrze/ could only operate if,

within the limits of the prior decrees, the rights of all diverterd

fluctuated with the waters of the stream" (Ibid., p. 11, lines
s P s &

- 25-27).

Finally, they say: .cofﬁf7t seems obvious that the
Court established an over-all plan eumbracing all divercters from
the creek, with each oif the vespective rights fluctuating up or
down, depending upen changes in flow of the waters of ihe creek"
(Ivid., p. 13, lines 13-16, emphasis added). |

However, nowhere do they say forthrightly whether in thej

~view the Harrison ditich rights are or are not subject to pro rata

- reduction with all the other rights. Couplainants' vagueness and

reluctance on this question are understandable, for they are truly

LY

=
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‘are those &d

“caught on the horns of a dilemma. If they say that those rights are¢

.not subject to pro rata reduction wirile all others are, how do they

-~
f-

xplain the logic or legal basis of this preferred status? If they|
ey that those vighits sre subject to pro rata reduction with all
other rights, they go divectly contrary to the decision in the

flarrigon v. faler contewpt proceeding previously discussed.

y—

O0f course, the simple, consistent auswer to complainants'|
troublesome problems is that neither the Harrvison ditch rights, nor

the Pritchaxd ditch rights, nor the Bergen ditch rights, nor the

rights of any of the othexr upper Forward ditches were made subject

to pro rata corvelative rveduction in times of short supply by any

of the dccrees. The oaly rights that are subject to sucihi reduction

7Y

udicated in the Craansbury decree, where such a result

-

3.

was expressly and unmistelebly provided, None of the other rights

were so limited, elther in the decree whsre thay were first adjudi-

&,

cated or zs incorporated im the 1527 decree,




KRONICK, MOSKOVITZ & VANDERLAAN

ATTORNEYS AT LAW
926 J STREET BUILDING
SACRAMENTO 14, CALIFORNIA

HICKORY 4-8920

32

-
o)

D
o

R
N o

© 0 2 o A b B

B I N R el o I T
o h O M MO

- -
fle/ -2

b\ IR | TR | TR . S A
()] > () B \V IR S

v
©  ®

0.

31

(=

11T COMPLAINANTS HAVE FAILED TO ESTABDLISH
TEHAT RESPONDENT DIVERTED MORE WATER
THAN ALLCWED BY THE 1927 DECREE

Complainants ad;ae that even though thelr intcxpretation

of the decree is wromg and respondent's rights are not subject-

to éiminution below the decreed emounts ia times of chortage, thg
‘

evidence in this proces ding chowad that res spondent. violated tha

daecree by dxvertlng more than the decreed amounts at times during:

the e oi 1@60, and therefore is guilty of contempt (Complaln~

ants' Ovemlmg M@msranaum, p. 13, Lines 19-25). However, com-

pleinants concede that any such violations "are relatively minox”

(T p. 16, line 4).

As stathd by the Califorﬂla Supreme Court, "It has

repeatedly been held that an accused on trisl for contempt must

be proved gullty beyond a reasonable doubﬁ" (EXid?&S v. Superior

Couzt, 14 Cal. 2d, 464, 485 (1 939), sece also Hot Line v. Snserior“f

" Couxt, 191 Cal. 501, 303 (1923) guﬂ 8 v. Supericr Court, 171

Cal, App. 24 528, 529-3C (1959), hearing denicd; Uhler v. Superiler.

Gours, 117 Cel. 4pp. 24 147, 151 (1933), hearing denied; In v

Lande, 96 Cal. Apps. 2d 926, 930 (1950).
o ZWe believe an analysis of the evidencc shows that there
has not been proof beyond a reasénable,doubtﬁthat respondent &t

eny time diverted greater total flows then its dzereed rights

k4

‘permit. To the contrery, the preponderance of the evidence is

the other way.

Respondent's Exhibit E in evidence in this proceeding

(T. p. 305, lines 3-12) tabulates vespondent's rights as set

forth ;n the 1527 decree., Converting the decreed amounts to

cubic feat per second so as to have & comwon base, these rights
total 7.65 cubic feet per sccond for consumptive purposes and
7.8 aubic'fee” per second for non—consumptive purposes. The

bercn crd South Bergen ditch rl hts werce converted on the basis

of 40 inches egualling one cubic foot per cecond in accoxdance

- 17 -
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with the conclusion that those rights were decreed in terms

of the statutory miner's inch.

Complainants apparently do not now contcst that re=~

. spondent may change the respective amounts diverted through its

various diversion facilities from the awmounts specified in the

1

1927 decree, as long as it does not exceced a total of 7.65

- cubic feet per second for comsumptive use and a total of 7.0

cubic feet per second for non~consumptive use and the impact on

_ the dowastream rights is not thereby increased. Such changes

in point of diversion end use under decreed rights is authorized

by Water Code Section 1706 (Byers v. Colonisl Irxx., Co., 134 Cal,

+ 553 (1901)). Indeed, complainants arc in no position to challenge |

the 1egality ¢f guch changes. After the 1927 decree, complain-
ants or thelr predecessors consolidated, into the Boole ditch,

diversions which under the 1927 decree were to be tazkem through

other ditches of complainaats that have since been abandoned

(Complainants’ Opening Memorandum, p. 2, lines 26-2%; T, p. 95,

lines 2-21; T. p. 250, lines 11-17). The official file of

- Hexrick v, Forward reveals that no Court approval of this change

was sought or obtained.
The Court's Exhibit Alpha in evidence in this proceed=-

ing tabulates the measurcments, wade by or under the direction

- of complainants' engineexr, of divergions to consumptive use

hrough the various divercion facilities of respondent (T, p. 275,

 lines 21-24). Complainants' engineer testified to these same

measurenents (T, pp. 75-87). These are the only measurcmente of
respondent's diversions in evidence in this proceeding. '

| In Respondent's Exhibit F in evidence in this pro#eedingx
(T. p. 309, line 10 - p. 310, line 1), these measurements are

tabulated into totalg for each day in vhich measuremaats were mede

.80 &z ©o compare the total diverted rate of flow on each such day

with respondent's total decreed rights. In addition, Respondent's

- 18 -
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. Exhibit ¥ calculates snd adds to the measurements the estimated

‘diversicne to consumptive use from the penstock during the
pummer of 1960. These penstock diversions were calculated on
the basis of the actual uses to which they were put. These

actusl uges were (1) the irrigation of about fifteen acres

of sivauberries irrizated by sixty sprinklers rated at five

- ga 11 g per minute each (7. p. 376 iines 5= 10), and (2) domeatlc

sexrvice to & total of about fourteen homes and 1rrir tion of about
one and one-half acres of lawn and garden around these homes (T.

p. J?“"" 13-11‘38 41“2 9 Tt e Q 3?6’ 1.&{1\.8 1"109 TO pt 311, la'ﬂe

& ~ p. 314, lime 15).

The total divezted flow on each day of measurement as

. ghowit on Rat pondant' Exhibit F wag well within the tetalicf

4resyo¢d'n 's decreed rights chowa on Respondent'e Ezhibit E with
one exception, That excepti@n was September 3, 1960. Testimony
disalesed'that there had been unsessonal rginfall the night before
(is p» 109, lines 11~12; T. p. 177, lines 17-26), and examination

of the Coth 8 E*Hxhit Alpha shows that this ha& the inevitable

- regult of suddenly, inc reasi,g the flows 2t every p01nt of measurege

ment in the eantire stream'systﬁm, Complainants' and rﬁsnondent'

- enginecrs agreed that the rain, rather thua regpondent's uCthha

 was the probable cauge of thls excessive total diversion (T. p.

109, lines 11-23; T, p. 315, line 20 - p. 317, lime 15).

Thus we see that, except for the one day folicwing the
ungeagonal rain, respondent wag in compliance with the-diversian
Limitationg in the 1927 decree.

Co lainamts' engineers took the positicn at tle trial
mp pos

‘that to the measured smounts there should have been added one

-and one=-half cubic feet per secoxd for diversions to cousumpiive
use from the penstock, raLoer ghan the amount calculated by
respondent's engincer in Respondent's Exhibit F (e.g. T. p. 67,

Iines 7~ ll).- There was no reQSOﬁable ju ustificccion for this

19 -




KRONICK, MOSKOVITZ & VANDERLAAN

ATTORNEYS AT LAW

926 J STREET BUILDING
SACRAMENTO 14, CALIFORNIA

HickorY 4-8920

-
~2

© ™ 2 o O b D

T L e = )
o O s D H O

DD NV MO NN NN M
O ®. 2T O O, bHh M- H O 0w

31

position. It was simply an arbitrary assumption based upon
i Iy ump P

penstock actuaily went (e.g. T. p. 96, line 2 - p. 102, line

which there was no testimony and which each of complainants'

‘diversions at one and one-half cublg feet per second from the

penstock to consumptive use falls far short of proo £ beyond

. 1960. Rather, complainente' objection appears to be an unsupport-

atlon and seepsge from the present fish pends}than there used

Vfto be in coanection @ith the removal of sawdust provided fer in
:Suhdivisien 16(1) of the 1927 decree., On this igsue, respondent's
‘éﬁgimear ;es:ifiéd that in}his cpinion the losses were substantlals

-1y the same (T. p. 314, line 19 - p. 315, line 10). Complainants'

32

£

lack of information as to where the water diverted into the

9)}. It assumed hypothetical additional uses above those for
irrigation of the strawberries and the domestic use and lawn

end garden irrigation in and arocund the fourteen homes, about

witnesses who was questioned om the subject said they had no-
knowledge (T. p. 171, lines 9-19; T. p. 198, line 5 - p. 199,

line 14), Clearly, oun this record, the evidence supporting

a reasoncble doubt.
As to nou-consumptive use, there ig 1o testimony whate.
soever that more than the decreed 7.0 cublc feet per second wasg

being diverted by respondent to such use during the summer of

ed apprehension that there is more loss of water through evapoxe

engineer apparently agreed that toce substitution of fish ponds
'fér an equal numbex of sawdust ponds would not necessarily result
in any additional loss of water to the stream sysiem (T. p. 105,
iises 8-19)., Respondent’'s president testified that the four
ponds now used for fish had been used as log and sawdust ponds
belore the sawmill burned dowa in 1958 (T. p. 371, line 3; T. |
P. 372, lines 10~25; T. p. 392; lines 7;26). Moreover, there |
is ;v'clgar testimony anywhere in the record estaﬁlishing that
the losges have increased over those which occurred in the prior

- 20 -
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© logging and sawdust removal cperations.. Thisz being the case,

complazinants did not even remotely approach proving this coa-

- tention beyond & reasonable doubt.,

IV RESPONDENT PROMPTLY RECOHSTRUCTED
WEIRS TO MEASURE ITS DIVERSICNS
WHEN COMPLAINTS WERE RECELVED. IN
THE SUMMER OF 1960

‘After the 1927 decree was signed, woler measuring
welrs were installed throughout the Digger Creek system, in=

cluding the upper Forward ditches, under the supervision of

‘xxw. F. Luning, the engineer gppointed by the Court; and A. L.
- Foxward, respondent's president, participated in this work as

. a young man (T. p. 358, line 15 ~ p. 359, line 14). He had

no kaowledge of any such weirs being installed in the channel
of Digger Creek‘}ﬁpst*eam from the Forward ditch, 1.2, upstrea

from the ditches first adjudicated in the Grensbuxy decree

(T. p. 365, lines 4~6), In 1837, which was an extremely heavy

flood year, all the weirs on the upper Forward ditches except

one on the South Bergen ditch were washed cut (T. p. 365, lincs

- 7=14). pparently Frank Forward, now de ceased who was the

uncle of respondent's president and who actually took care of

the diversion of water from the upper Forward ditches between

" about 1931 and sometime in the 1950'e (T. p. 382, lime 25 = p. 383

line 14), reinstalled the weixrs on his ocwa (T. p. 383, line 20 -
De 384,dline 4). The Court’s engineer appointed undexr the 1927

decree had long since resigred and nc successor had been appointed)

'nsr has one been ampointed to the present time., These welrs

remsined until the middle 1940's when they also were destroyed
by high water and deterioration (T. p. 384, lines 5-17).
The weirs were reconstructed in the summsr of 1960
(E. P 384 lines 20- 22), promptly efter complalnts were-made to
reSpondent s president by complainants about the abgence of wairs

(T, p. 366, lines 2-26; T. p. 368, line 24 ~ p. 352, liame 13).

- 91 -
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‘There is no evidenéé that prior to 1960 anyone complained to re-

‘nb such complaints were made (T. p. 365, line 21 - p. 366, line 6),

‘period prior to 1960 was a technical violation by the decree,

upon complairnis being received the weirs were reconstructed and

Court should hold that respondent has not violated the decree’

(4
]

£

spondent or its predecessors in ownership about the absence of

weirs, and respondent's president testified that to his knowledge
While the failure to have weirs installed during the

we believe it is significant that there were no complaints about
it, thét generally there was ample water for every one on the
stream (T. p. 163, lines 2-7; T. p. 206, line 9 - p, 207, line 8;
T. p. 261, iines 12-14; T. p. 365, lines 17-18), and that promptly

Were in operztion before the current contempt proceeding was started.

- CONCLUS ION

For the reasons stated herein, it is urged that the

except in é minor technical respect that has since been cured,
and that there is no ?ﬁsis fdr adjudging respondent guilty of
Wilful qontempt‘or imposing any punishment on it.
'v - Dated: November 17, 1961.
A KRONICK, MOSKOVITZ, & VANDERLAAN

By /s/ Adolph Moskovitz
- ADOLPH MOSKOVITZ

Attorneys for Respondent Forward |
- Brothers Properties

- 22
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of eighteen years, and not interested in the above-entitled matter;
 Office, at the City of Sacramento, County of Sacramento, State of '{
hereto attached, enclosed in a sealed envelope with the postage
thereon prepaid, addressed to Julien R. Bauer, Attorﬁey at Law,

369 Pine Stréet, San Francisco 4, California, attorney for Com-

. 756 Rio Street, Red Bluff, California, attorneys for all other

- Complainants,

- CERTIFICATE OF SERVICE

Brenda L. Kocher certifies under penalty of perjury as
follows:
That she is a citizen of the United States, over the age

that on November 17, 1961, she deposited in the United States Post

California, a true copy of Respondent's Answering Memorandum,

plainant Anna C, Hennessy, and to Pugh & Webster, Attorneys at Law,

Dated: November 17, 1961,

/s/ Brenda L. Kocher




